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iingiuin e 5 November 1945

\
Mr. Thomas J. Elliott LT X
City Attorney, City of Tucson - : ‘
615 Valley National Building

Tucson, Arizona ~

Dear Sir:

This 18 in reply to your letter of 27 October 1945,
in which you requested our opinion on the following questions

®"W1ll members of the Tucson Police Department
on military leave of absence be entitled to
credit time in the service of the United

- States as actual police service in computing
aggregate years of police service necessary
for retirement and pension?t

_ _ You also submitted to us a copy of your opinion of
‘ the same date, addressed to Carl 1. Hitt, Secretary of the

‘ Police Pension Board of the City of Tucson, in which you an-.
swered the identical question in the negative. Your conclusion
was based entlrely on the construction of the Pollce Pension Act
of 1937 which is found in Chapter 16, Article 18, of the Arizona
Code, 1939. If the Act itself were the only criterion to de-
termine the question, we would agree with you.

We believe, however, that the Police Penaion Act should
be construed liberally in connection with Section 308 of the Fed-
eral Selective Training and Service Act of 1940 (7itle 50, U. S.
Code Annotated), and with the State Act (Chapter 29, 2nd Special
Session Taws of 1944), both of which acts you miznt have over-
looked. ‘ o

We shall now cite a part of the provisions of Section
308 of the Selective Service Act which pertains to restoration
of employment to dlscharged members of the armed forces:

"(b) In the case of any such person who, 1in
order to perform such training and gservice,
has left or leaves a position, other than a
temporary position, in the employ of any em-
ployer and who (1) receives such certificate,
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"(2) is still qualified to perform the
dutles of such position, and (3) makes
application for reemploymsnt within
forty days after he is relieved from
such training and service ==

(A) 1f such position was in the
employ of the United States Govern-
ment, its Territories or possesslons,
or the District of Columbia, such
person shall be rsstored to such
position or to a position of liks
senlority, status, and pay;

(B) if such position was in the em-
ploy of a private employer, such
employer shall restore such person
to such position or to a position

of 1like senlority, status, and pay
unless the employer's clrcumstances
have so changed as to make it impose
sible or unreasonable to do soj

(C) if such position was in the enm-

" ploy of any State or political sube
division thereof, i1t 1s herecby de-

_clared to be the sense of the. Con-
gress that such person should be re=-
stored to such position or to a
position of 1like seniority, status,
and pay,"

You will please note that under Paragraph (C) afore=
mentioned the Federal Government does not mandate any state or
political subdivision to restorse the veterans to thelr former
positions, but it says "to be the sense of the Congress™ that
such rights be restored. In other words, it 1s a declaration
of national policy vhich is recommended for adoption by the states,
We firmly belleve that the recommendation of Congress should be
follovied by the State of Arizona as its ovwn state policy. The
State of Arlzona in Chapter 29, 2nd Special Session Laws of 1944,
expressly re-affirmed the federal pollcy by legislation. Section
1 of Chapter 29 provides in part as follows:

"Any appointive officer or enployee of the
State or a political subdivision thereof

# 3 3 (who) having served in the armed forces
during the time of war, shall, upon comple-
tion of his service be restored to the posi-
tion held by him at the time of induction or
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Preporting for servlce, or to a position
having a similar or other duties which he
1s qualified to.discharge, and of like status

and pay & % #"

The Police Pension Act has been held constitutional
and taxes may be levied to carry on the purpose of the Act. The
preservation of order and the vrotection of lives and property

are matters of state-wide or public concern, Luhrs vs, Phoenix,
52 Ariz, 438,

A person becom=s a police officer with the expactations
to recelve protection of the Pension Act by vihich he is granted
retirement upon completion of 20 Jears service, His right to ra-

- tire at the end of 20 years 1s as much a part of the consideration

for his services as 1s his monthly salary, It is a substantial

right which the legislature hss granted him in return forhls
falthful service, ’

If a member of the police force voluntarily takes a
leave of absence without pay, under ths rules and regulatlons of
the City Civil Service, he reduces his retirement period to the
extent of his time off on leave; but when his absencos 1s not vole
untary, when hs leaves on the command of the Goverrment of the
United statose--a command whieh he cannot disobey--we are of the

~opinion that he should not be penalized for serving his country

in a war emergency. Both federal and state laws provide that tne

- restoration must be as to senlority and status. The federal and

state laws aforemsntioned were designed to avold such penalties,

Ve shall now cite some authorities on the definition of
the word "status."

"tStatus! means a legal, personal relatlonship
not temporary in 1ts nature nor terminable at
the mers will of the partles, with whieh third
person and estate are concerned.," RESTATHEENT,
CONFLICT OF LAVS, Seetion 119,

"STATUS. Standing, state or condltion., The
-legal, soclal relation and conditlion of parties,
It has been sald that, whils the term undoubtadly
lmplies rolations, 1t 1s not a mere relation,”

59 C. J. 337, . .

Applging such principle to our qusstion, the restoration
of the "status™ means placing the officer in status quo ants: to

- afford the same legal rights, conditlons and relations that he had

at the time he left the department for mllitary service; to continus

to serve In the department uninterruptedly until he accumulated the
required 20 years, : 4
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: 1 T 2. a ambo f
Wle thorefore hold that the time ?pent by1a gegbur o
the Policc Department in tho military service of the Unitod States
during tho current war should be included in, and credited to,
his 20-year retirement poriod. e

< The Penslon Act, in addition to a 20=jear service, rc-
quirves that the member contrlbute 29, of his pay "?o be deductgd
from each salary warrant® which he recelves for hl? sorvices. A
literal interpretation which ysu gave this Act logically lecads

to the conclusion that unless a man is in agtual police service
.and recoives pay therefor, the 2% contribution to the fund could

not be made, The police pension statutes, however, must receive
a liberal interpretation.

In the case of Donahue vs. Board of “rusteos, 2063 Illt
App. 568, in construing the 1llinols tolice tension Act, vwnich is
similar to ours, said:

"This act was intended to provide for aged
policemen who have served the city for a

- long time, including all polico officers
from Chief of Pollice to chauffeur in Police
Department, and belng adopted for 2 hwuanse
purpose should be given a liberal construction.”

We belicve that the deduction of tho 27 fros the officers?
salary checks was intended to be morely a convenient administrative
method of collecting these contributions to the fund, but not as

the exclusive mothod of paying of sane.

. Ve noted that military service made it impossible for ‘
the policeman to pay his dues to the retirement fund strictly in
the manner prescribed by statute. liovertheless, before a nicuber
be entltled to share in the benefits of the pension fund, hc nust
make his contribution as presecribed by lawv. Under the circuni=
stances, to uphold his substantive rights under the Pension Act,
the reinstated member may personally and directly make such pay=
ments. We basc this ruliag on the equitable rule of ¢y pres, or
the doctrine of approximation, vhich is, as defined in Currants
Estate, 165 Atl. 842, that when a definite function or duty is to
be performed and it cannot bo done in exact conformity as prescribed,
it may be performed with as c¢lose an approximate as 1s reasonably
practicable. e are aware that the e pres doctrine generally is
& rule of construction in will and tTust cases, Wo believe, however,

that the present factesituation is sufficlently analogous to Pustify
the application of the rule, '

In vliew of the forezolng reasons and authorit

o Js Ve are
constrained to disagres with your opinion,

-¥lo thercfore hold t hat
partment of the City of fucson, upon row
ary sorvice and upon application for
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reemployment within sixty days from his separation from the armedyk 5

7(»fprces,~is now entitled to apply to and have included in his 20-year

retirement poriod all of the time that he spent in the armed forces

"vduring the current war, provided, however, that he pay to the Police

Retirement Fund a sum equivalent to 29 of the pay he would have re-
celved had he remained in police service during the time he spent in
the armed forces. The percentaze to be paid shall be based upon the
amount of the salary he received from the city at the time he went

into militery service,

Yours very truly,

JOHY L. SULLIVAN
Attorney General

HARRY 0. JULIANI
Chief Assistant
Attorney General

s HOJ:s

cc: Carl M. Hitt, Secy, Police Retirement Board, Tucson, Arizona,
Arizona Dally Star, Tucson, Arizona,. :
Secretary, Police Retirement Board, Phoenix, Arizona,’
¥r. Don Hayes, Chief of Police, Tucson, Arizona,’ :
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